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Claimant appeared PRO SE.

Respondents represented by HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock, Arkansas.

Decision of the Administrative Law Judge: Affirmed and
Adopted.

OPINION AND ORDER

This case comes on for review by the Full

Commission on appeal by respondents from an opinion filed

herein by an Administrative Law Judge on November 22, 2002.

The Administrative Law Judge entered the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over
this claim.

2. The employee-employer-carrier
relationship existed among the
parties at all relevant times,
including August 25, 1999, August
23,2001, and October 23, 2001.
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3. On August 25, 1999, claimant
reported a work-related injury
which was treated as a medical only
claim and for which the respondent
paid appropriate medical treatment. 
The claimant continued working
following the August 25, 1999
reported injury which completely
resolved.

4. On August 23, 2001, claimant
sustained a back injury as the
result of a specific incident
identifiable in time and place of
occurrence which arose out of and
during the course of her employment
with American Greetings
Corporations.  The injury was
timely reported and was treated as
a medical only claim for which the
respondent provided treatment.  The
claimant continued working while
receiving medical treatment and
sustained a recurrence, aggravation
of her pre-existing condition, or
new injury following another
specific incident identifiable in
time and place of occurrence on
October 23, 2001, which arose out
of and during the course of her
employment with the respondent
herein.

5. All of the claimant’s medical
treatment, as well as her
disability after August 23, 2001, 
was directly and causally related
to injuries which arose out of and
during the course of claimant’s
employment with the
respondent/employer.

6. The claimant’s average weekly wage
was sufficient to entitle her to a
compensation rate of $279.00 per
week for temporary total disability
and $209.00 per week for permanent
partial disability.
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7. The claimant’s physical problems
beginning August 23, 2001, were not
the recurrence of the August 25,
1999, admitted incident, but,
rather, new injuries sustained at
the workplace.

8. The claimant has proven, by a
preponderance of the credible
evidence, that her need for medical
treatment and disability beginning
August 23, 2001, was the result of
injuries which arose out of and
during the course of her employment
with the respondent/employer,
specifically incidents on August
23, 1001, and October 23, 2001.

9. The claimant was temporarily
totally disabled for the period
beginning November 16, 2001, at
which time she was taken off work
by her treating physician and
continuing through June 26, 2002.

10. The claimant’s healing period ended
on or before June 26, 2002.

11. The respondent is responsible for
all hospital, medical, and related
treatment, and, respondent remains
responsible for continued
reasonably necessary medical
treatment.

12. Pursuant to A.C.A. § 11-9-411, the
respondent is entitled to an off-
set or credit for any benefits paid
by other providers.

13. Additional issues, including, but
not limited to claimant’s
entitlement to permanent disability
benefits, if any, are specifically
reserved.

We have carefully conducted a de novo review of

the entire record herein, and it is our opinion that the
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decision of the Administrative Law Judge is correct and

should be affirmed.  Specifically, we find from a

preponderance of the evidence that the findings of fact made

by the Administrative Law Judge are correct, and they are,

therefore, adopted by the Full Commission.

We therefore affirm the November 22, 2002 opinion

of the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the opinion

as the decision of the Full Commission.  All accrued

benefits shall be paid in a lump sum without discount and

with interest thereon at the lawful rate from the date of

the Administrative Law Judge’s decision in accordance with

Ark. Code Ann. § 11-9-809 (Repl. 2002). 

IT IS SO ORDERED.

________________________________
OLAN W. REEVES, Chairman

________________________________
SHELBY W. TURNER, Commissioner

Commissioner Yates dissents.                

DISSENTING OPINION

I respectfully dissent from the majority opinion. 

At a hearing held October 11, 2002, the pro se claimant

contended that she sustained a back injury as a result of a

specific incident occurring on August 23, 2001, and that she

sustained a recurrence, aggravation, or new injury on
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October 23, 2001.  She claimed entitlement to reasonably

necessary medical treatment and temporary total disability

beginning November 16, 2001, and continuing through a date

yet to be determined.  The respondents controverted the

claim in its entirety.  They asserted that there was no

medical evidence supported by objective findings to support

the claim; or alternatively, that the claimant’s complaints

following the August and October 2001, events were a

recurrence of an injury sustained on August 25, 1999, and

that because the statute of limitations had run with regard

to the 1999 event, the current claim for benefits was

barred.

A discussion between the Administrative Law Judge

and the claimant at the outset of the hearing was as

follows:

JUDGE GREENBAUM: I mean that –- again,
are you contending that your problems
are a recurrence of this ‘99 incident?

THE CLAIMANT: Yes.  Yes.

JUDGE GREENBAUM: Well, you didn’t
contend that at the prehearing.  Your
contentions were that something happened
in August of 2001, and they admit an
incident happened in August of 2001, is
that right?

THE CLAIMANT: Yes.

JUDGE GREENBAUM: Okay.  And then you
claim another incident at a later time,
but you never made a claim with regard
to a ‘99 incident.
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_ _ _

I mean, are you now claiming that
whatever problems that you’re having
today and since August 23rd of 2001 are
related to something that happened in
1999?

THE CLAIMANT: Well, that’s what I
thought that it was, because my back was
fine until I hurt it in ‘99.

JUDGE GREENBAUM: Okay.  Well, then why
did you not claim that your problem –-
you understand that they’re going to
contend, and they have contended, that
if you’re claiming this is related to
something that happened in 1999, the
your claim is barred because of the
statute of limitations, that you had a
period of time to claim additional
benefits for the ‘99 injury.

THE CLAIMANT: Okay.

JUDGE GREENBAUM: Do you understand that?

THE CLAIMANT: Yeah, I understand.

JUDGE GREENBAUM: I may not agree with
that, but if you’ve got some medical
that you want to introduce, are you now
saying that all your problems are an
aggravation or a recurrence of the ‘99
incident?

THE CLAIMANT: Yes.

The claimant went on to testify that she worked as

a material handler for the respondent from April 6, 1998,

through November 16, 2001, loading boxes of cards ranging in

weight from two to forty pounds into trailers.  On August

25, 1999, the claimant was loading a trailer when a box

located over her head fell, and she bent backwards in an
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attempt to catch it.  She reported the incident to her

supervisor and was treated by her primary care physician,

Dr. Lamb, on August 26, 1999.  A patient record from that

visit states: 

[The claimant] was picking up a box and
lifting above her head.  She twisted to
the left and tried to push it to stack
it and felt it slipping.  She felt her
back pull and strain and then the box
came back and fell on her.  That was
last night while she was loading trucks. 
This morning she said she was in a quite
a bit of pain.  She hasn’t had any 
radiculopathy down into the left lower
extremity but the pain is mostly in the
paraspinous muscles in the lower lumbar
area on the left side.

The claimant next saw the company physician, Dr.

Rhodes.  He gave her prescription medication and released

her back to regular duty. She missed one day of work as a

result of this incident, and thereafter continued to perform

her same job on a regular basis until August 23, 2001.  The

following exchange took place between the claimant and the

Administrative Law Judge:

Q.  Now, tell me what happened on August
23rd of 2001.

A.  Basically the same thing that
happened in ‘99.  I was loading a box,
and either I twisted wrong and my –- I
just felt the pain in my back.

Q.  I take it, though, that whatever
happened on August 23rd caused you
problems that you hadn’t been
experiencing for about two years, is
that right?
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A.  Yes.

Q.  So this was a new incident?

A.  Yes.

The claimant reported this second incident and was

sent to see Dr. Rhodes again.  Dr. Rhodes did not take the

claimant off work, and did not run any diagnostic studies. 

He provided a prescription for pain medication and the

claimant returned to work until October 23, 2001.  She

testified as follows regarding that incident:

Q.  What happened on October 23rd?

A.  I was loading a box and twisted
again.

Q.  How was your back between August
23rd and October 23rd?

A.  It was still hurting.

Q.  So you were still experiencing pain?

A.  Uh-huh.

Q.  You were taking pain medication?

A.  Uh-huh.

Q.  But you continued working regularly?

A.  Yes.

- - -

Q. ... Did the incident on [October]
23rd cause you any problems that you
weren’t experiencing before August 23rd?

A.  No.  No, it just made the pain worse.

Q.  So it simply increased your pain?
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A.  Yes.

The Administrative Law Judge questioned the 

claimant about the relationship between the 1999 and 2001 

injuries:

Q.  Had you reached the point after some
time that you weren’t needing to take
medications for the ‘99 injury?

A.  Yes.

Q.  Okay.  And were you ever what we
call asymptomatic; in other words, it
was to the point where it wasn’t
bothering you and you didn’t need any
follow-up medical treatment, is that
correct?

A.  Yes.

Q.  And that was true for some year and
ten months or a year and eleven months
between the two incidents in ‘99 and
‘01?

A.  Yes.

Q.  So you’re not here today contending
that whatever problems that you had were
related to something that happened two
years earlier?

A.  No.

When the claimant returned to Dr. Rhodes following 

the third incident, he scheduled her for an MRI that was 

performed on October 31, 2001.  The report of this test 

states:

There are degenerative changes seen in
the majority of the lower thoracic and
upper lumbar spine as evidenced by
dessication of disc material, numerous
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Schmorl’s nodes, minor hypertrophic bone
formation, and some joint space lost.

At the L4-L5, there is mild loss of disc
signal and maintenance of disc height. 
Minor hypertrophic spurring anteriorly
and posteriorly.  Diffuse prominence of
disc material at this level and
increased convexity in mid-line without
significant mass effect on the thecal
sac.

The physician reviewing this study gave the following as his 

opinion:
 

Thoracolumbar spine intervertebral
osteochondrosis and spondylosis as
described.  Central sub-annular
protrusion L4-L5, without associated
lumbar spinal canal stenosis.

After receiving this report, Dr. Rhodes referred the

claimant to Dr. Marvel.  The claimant first saw Dr. Marvel

on November 16, 2001, and he took her off work on that date. 

He stated that she could return to work part-time with

restrictions on April 15, 2002.  The respondent was unable

to accommodate these limitations and the claimant did not

return to work following November 16, 2001.  

Dr. Marvel’s initial evaluation states in the

subjective portion that the claimant had low back pain and

pain out into her hips, that she hurt her back on the 23rd

of August after loading heavy boxes at work, that her MRI

showed some disc problems at L4-L5, and that “in 1999, she

had a similar problem, but was not off work at that time.” 

Dr. Marvel’s progress note dated November 30, 2001, reported



11Sidler - F113052

the claimant not receiving any relief from physical therapy

or a TENS unit.  He wrote:

Her husband is very anxious and because
of the amount of concern here, I have
recommended hospitalization and a
neurosurgical consultation.  This
patient has [zero] nerve root irritation
and no reflex or muscular changes today,
but does have some tightness in her
back.

The admission record from the hospital states:

She has had problems with her back in
the past, but this year on the 23rd of
August she hurt her back while loading
heavy boxes at work.  She, with a
similar problem in 1999, was not off
work at all.  

The report of the neurosurgical consultation by Dr. Ricca,

dated December 1, 2001, states:

[The claimant] reports a two year
history of low back pain that began at
work while she was loading a truck.  She
was lifting boxes above her head and put
the weight behind her and she fell
backwards and was caught by a co-worker. 
Since that time she has had low back
pain.  Her symptoms have fluctuated as
she has had several times where the
company had decreased her work force and
allowed her to rest.  Whenever she would
return to work her symptoms would
worsen.  Her most recent flair up began
in August of this year and has continued
to the present time. . . . The patient
had a MRI of the L-spine done at
Regional on 10-31-01 which reportedly
showed a HNP at L4-5. 

The physical examination portion of this report indicates

that the claimant’s low back has no muscle spasm, and normal
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lumbar lordosis.  Dr. Ricca wrote that he, “reviewed the MRI

of the L-spine done at Regional on 10-31-01.  This shows a

small annular HNP at L4-5.  This is very mild.”  In the

impression section, Dr. Ricca wrote, “Based on her

examination, however, I do not see anything wrong with her

even though she tells me she hurts a lot presently.  Based

on the examination and radiographic findings, I believe she

can engage in normal activities.”  Despite this, Dr. Ricca

did recommend that the claimant consider undergoing lumbar

epidural steroid injections.  

Dr. Marvel apparently referred the claimant to Dr.

Savu for the steroid injections.  Dr. Marvel’s progress note

dated February 19, 2002, states that the claimant, “Is still

unable to work.  She says she has too much back pain and has

had some pain down her right lower extremity, which she has

had also in the past.”  Dr. Savu performed a

discogram/discography on the claimant on March 6, 2002,

which he deemed to be indeterminate.  A post-discogram

lumbar spine CT provided the following conclusion, “Normal

discogram L3 through S1.  No evidence of disc annular

tears.” Dr. Marvel’s progress note dated March 26, 2002,

states, “[The claimant] says that she had ruptured discs in

her lumbar spine, but the discogram shows a normal discogram

L3 through S1.  There is no evidence of disc annular tears.” 
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Dr. Marvel’s May 10, 2002, progress note indicates

that the claimant had her last injection by Dr. Savu. 

However, in a clinic visit note dated June 4, 2002, it is

noted that the claimant underwent an interlaminar epidural

steroid injection at L4-5.  Dr. Savu wrote that the claimant

had failed all diagnostic injections previously and that

this injection was, “the only other option available for

her.”  If she did not respond positively to this treatment,

Dr. Savu wrote that he would hold off on any further

testing, encourage the claimant to stop smoking, and

continue aggressive physical therapy.

On a referral from Dr. Marvel, the claimant

underwent a second neurosurgical consultation on June 26,

2002, by Dr. Eubanks.  He wrote that the claimant, “Tells me

that she had never had any low back pain problems until

about two years or so ago when she was hit in the head with

a box and fell backwards and subsequently had low back pain. 

She was treated at the time and it resolved.  She had no

further problems until October 2001.  She does not recall a

specific inciting event, but she had been loading and

unloading trailers and she began to have a recurrence of her

low back pain.” In his review of the diagnostic studies, Dr.

Eubanks wrote: 
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[The claimant’s] MRI scan basically
looks pristine.  I think for her age,
she actually has very little
degeneration.  I certainly do not see
anything pathologic.  There is nothing
compressing the nerve roots.  There is
no far lateral disc herniation.  There
is no canal or lateral recess stenosis
and in fact, each disc looks well
hydrated centrally.  The lower discs are
a little more relaxed, but in fact, this
is a fairly pristine MRI scan.

Dr. Eubanks concluded by stating that he was unable to offer

the claimant any treatment.

Dr. Marvel relocated to Texas and referred the

claimant to another physician in his clinic, Dr. Abraham,

who wrote in his initial evaluation dated September 23,

2002, “[The claimant] is a 27-year-old white female who has

had back pain for the past three years.  She has taken off

work 11 months ago when she was hurt loading boxes at work. 

She hyperextended and twisted her back.”  Dr. Abraham

assessed the claimant as having lumbar strain.  He

recommended conservative treatment only and instructed her

to return to the clinic on an as-needed basis.

The evidence also contains a Workers’ Compensation

Form N signed by the claimant on August 27, 2001.  In a

section which asks for a brief discussion of the cause of

the injury, it is written, “Turned wrong, pre existing

injury from being hurt out here in 1999.
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The Administrative Law Judge found that the

claimant’s August 25, 1999, work-related injury completely

resolved.  He found that on August 23, 2001, the claimant

sustained a compensable specific incident back injury and

that she, “continued working while receiving medical

treatment and sustained a recurrence, aggravation [of] her

preexsisting condition, or new injury following another

specific incident identifiable by time and place of

occurrence on October 23, 2001, which arose out of and

during the course of the employment herein.”  He found that

she was entitled to temporary total disability from November

16, 2001, through June 26, 1001, and that the respondent was

responsible  for all hospital, medical, and related

treatment.  

I do not agree with majority opinion’s affirmation

and adoption of the Administrative Law Judge’s conclusions. 

Even though the claimant testified at one point that the

injury she sustained in August 1999 had completely resolved,

the medical records demonstrate that she reported to

numerous treating physicians that her back pain was

continuous after August 1999 and flared up following her

work activities in August and October 2001. The Workers’

Compensation Form N signed by the claimant on August 27,

2001, states as a cause of injury, “Turned wrong, pre
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existing injury from being hurt out here in 1999.” Dr.

Ricca’s report dated December 1, 2001, states:

[The claimant] reports a two year
history of low back pain that began at
work while she was loading a truck. . .
. Her symptoms have fluctuated as she
has had several times where the company
had decreased her work force and allowed
her to rest.  Whenever she would return
to work her symptoms would worsen.  Her
most recent flair up began in August of
this year and has continued to the
present time. . ..

On June 26, 2002, Dr. Eubanks wrote that the claimant,

“Tells me that she had never had any low back pain problems

until about two years or so ago when she was hit in the head

with a box and fell backwards and subsequently had low back

pain.  She was treated at the time and it resolved.  She had

no further problems until October 2001.  She does not recall

a specific inciting event, but she had been loading and

unloading trailers and she began to have a recurrence of her

low back pain.” And lastly, Dr. Abraham, wrote in his

initial evaluation dated September 23, 2002, that the

claimant “has had back pain for the past three years.  She

has taken off work 11 months ago when she was hurt loading

boxes at work.  She hyperextended and twisted her back.”

The claimant’s own initial testimony in this

matter indicates that she felt her present symptoms were a

continuation of those which began in August 1999.  It was

only after the respondents’ statute of limitations argument
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was clarified and the claimant was asked a series of overly

leading questions that she decided that the August 2001

event caused a new injury.

The appropriate statute of limitations regarding

the filing of claims for additional compensation benefits,

codified at A.C.A. § 11-9-702, states:

(b) Time for Filing Additional
Compensation. (1) In cases where any
compensation, including disability or
medical, has been paid on account of
injury, a claim for additional
compensation shall be barred unless
filed with the commission within one (1)
year from the date of the last payment
of compensation, or two (2) years from
the date of injury, whichever is
greater.

I find that the incidents in August and October

2001 resulted in recurrences of the claimant’s August 1999

injury, and I find that the statute of limitations has run

on the August 1999 injury as the claimant did not file a

claim for additional benefits within one year from the last

payment of compensation for that injury and two years has

passed since the date of that injury. Because I find that

the opinion of the Administrative Law Judge should be

reversed, I respectfully dissent from the majority opinion.

                          _____________________________
JOE E. YATES, Commissioner


